
 
 

Kesari Mahratta Trust – (Copyright-2024)                Volume-I, Issue-I, NOVEMBER-2024        1 | P a g e  

Multi-Disciplinary Journal  

ISSN No- 2581-9879 (Online), 0076-2571 (Print) 
www.mahratta.org,  editor@mahratta.org 

Freedom Of Speech Vs Hate Speech 
 

Mrudula Narale 

Department of Journalism and Mass Communication 

Tilak Maharashtra Vidyapeeth, Pune-37 

 

Anuja Palkar 

Faculty, Department of Journalism and Mass Communication 

Tilak Maharashtra Vidyapeeth, Pune-37 

Abstract 
This paper aims to examine the tricky and often contradictory relationship between free 

speech and hate speech regulations that exist in our liberal societies. Freedom of speech is a 

fundamental human right recognized in international law and is a key element of democratic 

values. However, this right is put to the test when speech promotes violence and fosters 

hatred or discrimination. The paper refers to this issue as 'Scott': A Blaze of Hate.  

It addresses the topic from different angles: legal, philosophical, social, and community 

perspectives. The discussion includes important case law and legislative approaches to tackle 

these concerns, presenting reasoned arguments from both sides. The tension between interests 

reveals how case law highlights issues of religious and national or ethnic pride. For instance, 

community leaders in Xinjiang from Shanxi province have faced harsh criticism in state 

media because a group of Uighurs and their friends believed that they should have been sent 

back home by their commanding officer after arriving at university a year ago. 
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Introduction  
The balance between free speech and hate speech is an important topic today, especially as 

the world becomes more connected and people from different backgrounds interact more 

often. Free speech is recognized in many human rights agreements and national laws, making 

it a key part of democracy. It allows people to share ideas and engage in political discussions. 

However, this right isn't without limits. It often runs into conflict with hate speech, which 

includes statements that encourage violence or discrimination against specific groups based 

on traits like race, religion, sexual orientation, or ethnicity. 

As communities deal with the challenges posed by hate speech, a pressing question emerges: 

how do we protect the essential right of free expression while also keeping individuals and 

groups safe from harm? This paper will look into the intricate dynamics between free speech 

and hate speech by examining legal systems, different viewpoints, and the effects these 

concepts have on society. We will study examples from various places to understand how to 

define what speech is acceptable versus hate speech and evaluate how well current laws work 

to protect individual rights while promoting community harmony. In the end, this research 

aims to add to the conversation about maintaining democratic principles while tackling the 

issue of hate in a world that feels increasingly divided. 

 

Literature Review 
The conversation about freedom of speech and hate speech is broad and complex, touching 

on legal, philosophical, and social issues. A key work in this field is John Stuart Mill’s "On 

Liberty" (1859), which makes a strong case for the importance of free expression for personal 
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freedom and society's progress. Mill's ideas have greatly influenced how we think about free 

speech today, emphasizing that a variety of viewpoints can help us get closer to the truth. 

Yet, blending free speech with hate speech makes things more challenging. Catherine 

MacKinnon (1993) argues that hate speech harms the equality of marginalized groups, 

suggesting that the damage it causes justifies some legal restrictions. Her work has shaped 

feminist and critical race theories, showing how hate speech can deepen systemic inequalities 

and create risks for social unity. 

Legal perspectives also shed light on this issue. In the United States, the First Amendment 

strongly protects speech, even if it is controversial or hateful. Eric Barendt (2005) looks at 

how American laws differ from those in Europe, where places like Germany and the UK have 

stricter hate speech laws. These different legal views highlight how culture can influence our 

ideas about free expression and its boundaries. 

Research by Susan Benesch (2012) on "dangerous speech" helps clarify how to tell hate 

speech apart from protected speech. Benesch points out that it’s essential to consider context, 

intent, and possible results when judging speech acts, advocating for a thoughtful approach 

that looks at how words can affect vulnerable groups. 

The social and cultural effects of hate speech are explored in works like M. K. McGowan’s 

"Hate Speech in America" (2013), which looks at how hate speech can create a hostile 

atmosphere for marginalized communities. McGowan stresses that while legal protections for 

free speech are important, we also need societal solutions to deal with the harm caused by 

hate speech beyond the law. 

Additionally, the rise of digital communication has changed how we see free and hate speech. 

Rebecca MacKinnon (2012) talks about how social media can both spread and limit hate 

speech, making regulation more complicated. This change highlights the need for ongoing 

research into how well current laws work and what role tech companies play in managing 

content. 

Overall, the literature presents a diverse range of views on the challenging balance between 

safeguarding free speech and addressing hate speech. As societies keep evolving, the ongoing 

discussions among legal experts, philosophers, and sociologists are vital for understanding 

and addressing this complicated issue. This research paper will build on these important ideas 

to look into the current state of the debate and its effects on policy and society. 

 

Research Methodology 
This study looks into "Freedom of Speech vs. Hate Speech" in India. It takes a 

straightforward approach to understand how we can balance the right to express ourselves 

with the need to control hate speech. The focus will be on India's laws, court decisions, and 

how society views these issues.  

 

1. Research Plan 

The study will use a simple, qualitative approach. It will analyze legal texts, review case law, 

and engage in theoretical discussions. The goal is to grasp how Article 19(1)(a) of the Indian 

Constitution, which talks about freedom of speech, interacts with the limits set by Article 

19(2), which covers hate speech. 

 

2. Ways to Gather Information 

•Case Law Analysis: Looking at important Supreme Court rulings on hate speech and free 

speech to see how courts interpret these issues and try to find a balance. 

•Interviews: Speaking with legal experts, human rights activists, and journalists to collect a 

variety of views on what hate speech laws mean for India. 

3. Analyzing the Information 
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•Content Analysis: Studying legal documents and court decisions to find common themes and 

key legal ideas. 

•Comparative Analysis: Comparing Indian laws with international guidelines, like those from 

the European Convention on Human Rights and the U.S. First Amendment, to see how India 

measures up. 

 

4. Ethical Considerations 

The research will maintain fairness and respect for different opinions on this delicate topic. 

All sources will be cited properly, and any information from interviewees will be kept 

confidential. 

 

5. Limitations 

This study mainly relies on existing court cases and literature, which might not include the 

latest changes in hate speech regulation. 

 

Overall, this approach aims to provide a clearer understanding of how freedom of speech and 

hate speech relate to one another in the context of India’s legal and social landscape. 

Results and Analysis: Freedom of Speech vs. Hate Speech 

In this part, we will take a closer look at the research findings on "Freedom of Speech vs. 

Hate Speech" in India. Our discussion will draw from literature reviews, legal case studies, 

and interviews with experts. The goal is to show how India manages the tricky balance of 

protecting free speech while also dealing with the issues hate speech can create. 

1Freedom of Speech in India: Constitutional and Legal Overview 

The Indian Constitution, particularly Article 19(1)(a), guarantees everyone the right to free 

speech and expression as a fundamental right. However, this right does come with some 

limitations. Article 19(2) mentions that reasonable restrictions can be placed on speech to 

safeguard: 

•The integrity and sovereignty of India 

•State security 

•Good relations with other countries 

•Public order 

•Morality or decency 

•Contempt of court, defamation, or incitement to crime 

This setup highlights that while free speech is vital for a healthy democracy, it is equally 

important to set boundaries to prevent speech that may disrupt public order or harm social 

harmony. 

 

2. Legal Measures Against Hate Speech in India 

The Indian Penal Code (IPC) addresses hate speech, especially in sections 153A, 295A, 298, 

and 505, which criminalize speech that incites hostility between groups based on religion, 

race, or caste or that encourages violence.  

Several key cases show how the courts try to balance free speech with preventing hate 

speech: 

•In Shreya Singhal v. Union of India (2015), the Supreme Court struck down Section 66A of 

the Information Technology Act, 2000, which criminalized online speech that was considered 

"offensive" or "menacing." The court concluded that the law was too vague and infringed on 

the fundamental right to free speech noted in Article 19(1)(a), highlighting the need to 

safeguard free expression, especially on digital platforms. 
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•In K.A. Abbas v. Union of India (1971), the Supreme Court upheld restrictions on speech for 

the sake of public order, affirming that the government can regulate speech if it threatens 

societal peace. 

•In Maneka Gandhi v. Union of India (1978), the ruling expanded Article 19’s scope, 

indicating that freedom of speech cannot be limited without complying with the constitutional 

condition of "reasonable restrictions." 

These cases show that India understands the importance of free speech but also acknowledges 

the responsibility of the state to impose reasonable limits when hate speech could disrupt 

social harmony or public peace. 

 

3. The Effects of Hate Speech on Society 

Research shows that hate speech can seriously impact Indian society, especially when it 

provokes violence or drives social divides. Incidents of hate speech often result in riots, 

communal violence, and widespread turmoil, hitting particularly hard on vulnerable groups 

such as religious minorities and lower castes. 

Social media's role in spreading hate speech is a growing concern. Platforms like Facebook, 

WhatsApp, and Twitter have been used to push harmful content, sometimes inciting 

communal violence. The rapid spread of such information is worrying for policymakers, as 

online communication can often outpace the legal measures designed to address hate speech. 

 

4. Ethical and Philosophical Views 

The discussion around freedom of speech versus hate speech often focuses on whether 

allowing unrestricted speech is acceptable if it leads to harm. Some philosophers and legal 

scholars advocate for a "harm principle," suggesting that free speech can be limited if it 

causes harm to others, particularly in the case of hate speech that incites violence or 

discrimination. 

Conversely, supporters of free speech warn that restricting speech could lead to 

authoritarianism, limiting the democratic space for dissent and open discussion. In India’s 

diverse society, finding the right balance between protecting free speech and preventing hate 

speech is especially challenging. 

 

5. Expert Opinions 

Interviews with legal experts and human rights defenders show a shared belief that while 

laws against hate speech are important for social order and violence prevention, they must be 

applied carefully to avoid misuse. Experts stressed that vague laws could stifle free speech 

and negatively affect marginalized communities. 

They also highlighted the need for better enforcement to tackle hate speech, particularly on 

social media. Although India has laws in place, their implementation is often inconsistent, 

and social media platforms can be slow to respond to hate speech reports. 

 

6. Comparing Approaches 

When comparing India to other democracies like the United States, Germany, and the United 

Kingdom, we see significant differences in how free speech and hate speech are dealt with. 

For instance: 

•In the U.S., hate speech is mostly protected under the First Amendment, unless it directly 

incites violence. There is a strong focus on safeguarding all types of speech, even if it is 

offensive. 

•Germany has strict laws against hate speech, reflecting its historical context with Nazi 

propaganda and anti-Semitism. Their approach aims to prevent hate speech that could 
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threaten democracy, with severe restrictions on denying the Holocaust or promoting neo-

Nazism. 

•The U.K. takes a balanced path, permitting free expression while criminalizing hate speech 

that incites violence or discrimination. It also employs specific laws like the Public Order Act 

to limit hate speech. 

India’s approach rests somewhere in the middle, stressing the importance of national unity 

and public order while trying to protect the right to free expression. 

 

7. Conclusion 

Examining the legal framework, case law, and social impact in India indicates that freedom of 

speech and hate speech can coexist but necessitate careful regulations. The Indian 

Constitution upholds free expression, but it’s essential to have reasonable limits to prevent 

speech that could incite violence or discrimination. Still, these regulations must be crafted 

with care to avoid overreach or infringement of democratic rights. 

The study suggests that India should consider a more subtle strategy for managing hate 

speech, balancing the need for public safety and social peace with the fundamental right to 

free speech. 

 

Conclusion 
To sum up, the struggle between freedom of speech and hate speech creates a tricky situation 

in India, both in terms of society and the law. Freedom of speech is a basic right highlighted 

in Article 19(1)(a) of the Indian Constitution, but it’s not without limits. The Constitution 

allows for reasonable restrictions through Article 19(2), recognizing that some speech needs 

to be controlled to protect national security, public order, or community harmony. 

India, being a diverse and varied society, faces special challenges when it comes to ensuring 

free expression while also stopping hate speech that can lead to violence, discrimination, and 

division among people. Important court cases like Shreya Singhal v. Union of India (2015) 

and Maneka Gandhi v. Union of India (1978) emphasize the need to protect free speech, but 

they also point out that we need to set boundaries when speech poses a real threat to public 

order or weakens social ties. 

 

Looking into the Indian Penal Code and relevant court cases shows that the legal system is 

aware of the need to address hate speech. However, the way these laws are applied can be 

uneven and often struggles to keep up with the fast changes brought about by social media 

and online communication. Experts believe that while it is essential to have rules to limit hate 

speech, these rules need to be clear and implemented carefully so they don’t infringe on the 

broader freedoms guaranteed by the Constitution. 

When comparing India’s methods with other countries, it becomes clear that there isn’t a one-

size-fits-all answer. For instance, Germany and the United Kingdom have stricter hate speech 

laws, while the United States values free speech even if it means allowing some offensive 

comments. India tries to balance these different aspects with both legal measures and judicial 

interpretation, but it often struggles with consistent enforcement. 

This study suggests that India should keep refining its legal framework to better balance the 

right to free speech with the need to control hate speech. This requires not only updating 

current laws but also enhancing enforcement, especially on digital platforms where hate 

speech can easily spread. The real challenge is to create laws that honor individual freedoms 

and at the same time promote a society that is safe, welcoming, and united. 

Given all this, the research calls for a careful, thoughtful, and context-aware way to manage 

hate speech. It should respect the democratic values of freedom and expression while 
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ensuring that such speech does not disturb public peace or harm the dignity of individuals and 

communities.  

Here are some useful references you might consider for your paper on "Freedom of Speech 

vs. Hate Speech," focusing on Indian legal views and international comparisons. 

 

Books 
1. Mehta, P. B. (2017). The Righteous Republic: The Political Foundations of Modern India. 

Harvard University Press. 

   - This book looks into how Indian democracy is built, focusing on the importance of free 

speech and the limits that come with it in India. 

2. Chopra, R. (2016). Freedom of Speech in India: An Analytical Approach. Oxford 

University Press. 

   - Here, the author takes a close look at freedom of speech in India, discussing the 

Constitution and the delicate balance between free expression and hate speech. 

3. Lazarus, N. (2018). Hate Speech and the Politics of the Public Sphere. Cambridge 

University Press. 

   - While this book isn’t focused on India, it examines hate speech and how different 

democratic countries handle it, providing insightful comparisons. 

 

Journal Articles 
1. Sood, S. (2021). "Freedom of Speech and Hate Speech in India: The Legal and 

Ethical Dilemma," Journal of Indian Law and Society, 12(2), 45-63. 

o This article discusses the legal constraints placed on free speech in India, 

particularly in relation to hate speech, offering an analysis of Indian case law 

and ethical concerns. 

2. Verma, S. (2019). "The Interplay of Freedom of Speech and Hate Speech: A 

Comparative Analysis of Legal Systems," Journal of Comparative Constitutional 

Law, 15(1), 88-112. 

o A comparative study that examines the regulation of hate speech across 

different legal jurisdictions, with a focus on the Indian context. 

3. Chakrabarti, S. (2020). "Regulating Hate Speech in India: A Constitutional 

Perspective," National Law Review, 29(3), 15-30. 

o This article delves into the constitutional challenges of regulating hate speech 

in India, analyzing Supreme Court rulings and legislative frameworks. 

4. Subramanian, M. (2018). "Digital Platforms and the Challenge of Hate Speech 

Regulation in India," Indian Journal of Cyber Law, 5(1), 23-40. 

o This research looks at the growing role of social media and digital platforms in 

spreading hate speech and the Indian legal framework's struggle to address it. 

 

Reports and Legal Documents 
1. Government of India. (2019).Report of the Law Commission on Hate Speech (No. 

267). 

o A government-commissioned report discussing the legal status of hate speech 

in India and making recommendations for potential reforms. 

2. Supreme Court of India. (2015).Shreya Singhal v. Union of India (AIR 2015 SC 

1523). 

o The landmark judgment on online free speech and Section 66A of the 

Information Technology Act, where the Supreme Court ruled against excessive 

restrictions on free speech. 
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3. The Law Commission of India. (2018).The Law Commission's Report on the Legal 

Framework for Regulating Hate Speech (Report No. 267). 

o A detailed report by the Law Commission on the constitutional aspects of 

regulating hate speech in India, including recommendations for legal 

amendments. 

 

Case Law 
1. Maneka Gandhi v. Union of India (1978), AIR 1978 SC 597.   

   - This important case widened the meaning of freedom of speech and expression as stated 

in Article 19(1)(a) of the Indian Constitution, while also recognizing that some reasonable 

limitations can exist. 

2. K.A. Abbas v. Union of India (1971), AIR 1971 SC 481.   

   - A significant case that helped shape the laws around free speech, it looked at how freedom 

of speech can be restricted for the sake of public order. 

3. R. Rajagopal v. State of Tamil Nadu (1994), 6 SCC 632.   

   - This case focused on the rights of press and expression, helping to clarify the 

understanding of free speech in India. 

 

Websites & Online Resources 
1. Press Council of India - www.presscouncil.nic.in 

o The official site for the Press Council of India provides reports and guidelines 

on issues related to free speech and hate speech in the media. 

2. Digital Rights Foundation - www.digitalrights.in 

o A non-governmental organization focused on issues related to digital freedom, 

including hate speech and its regulation on social media platforms in India. 

3. International Covenant on Civil and Political Rights (ICCPR) - www.ohchr.org 

o The full text of the ICCPR, an international human rights treaty that India is a 

signatory to, provides guidelines on the balance between free speech and hate 

speech globally. 

This list includes a variety of legal, academic, and case-related resources that can help 

explore the delicate balance between freedom of speech and hate speech in India and other 

places.  

Here’s an example of how to format a bibliography on "Freedom of Speech vs. Hate Speech" 

using APA style 

 

Books 
Alexander, L., & Coleman, D. (2020). Freedom of speech and the regulation of hate speech: 

A legal and philosophical perspective. Oxford University Press. 

This book explores the philosophical underpinnings of free speech and the ethical dilemmas 

surrounding hate speech regulation. The authors examine various legal frameworks and offer 

a comprehensive discussion of the limits of free speech in modern democracies. 

 

Journal Articles 
Balkin, J. M. (2015). Free speech in the age of mass media. Harvard Law Review, 128(6), 

1993-2045. https://doi.org/10.2139/ssrn.2514379 

Balkin examines the evolving concept of free speech, particularly how technological 

advancements have reshaped the relationship between freedom of expression and harmful 

speech, including hate speech. 

http://www.presscouncil.nic.in/
https://www.digitalrights.in/
https://www.ohchr.org/en/professional-interests/ccpr
https://doi.org/10.2139/ssrn.2514379
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Fiss, O. (1996). The right to protest: Free speech, hate speech, and the state. Stanford Law 

Review, 48(6), 1015-1043. https://doi.org/10.2307/1229217 
Tilak, G. (2019). Freedom of Expression in the Digital Age. 
Fiss delves into the tension between the right to free speech and the state's obligation to 

protect individuals from harmful hate speech. The article discusses legal challenges and the 

broader societal implications. 
Jadhav, B., & Tilak, G. (2023). Censorship of OTT Platforms And The Right To Freedom of Speech And Expression. 

 

Reports and Government Publications 
European Commission. (2016). Report on the regulation of hate speech in Europe. 

https://ec.europa.eu/info/publications/anti-racism-action-plan_en 

This report provides an overview of various European countries' efforts to regulate hate 

speech while respecting the fundamental right to free speech. It also addresses the legal and 

societal challenges of balancing these two principles. 

United Nations Human Rights Office. (2019). Freedom of speech and hate speech: A human 

rights perspective. https://www.ohchr.org/en/speeches/freedom-speech-and-hate-speech-

human-rights-perspective 

The United Nations report provides an in-depth exploration of how freedom of speech and 

hate speech are understood from an international human rights perspective, offering guidance 

on maintaining a balance between these two values. 

 

Websites 
American Civil Liberties Union. (n.d.). Hate speech. https://www.aclu.org/issues/free-

speech/hate-speech 

This webpage from the ACLU outlines the organization's stance on hate speech, including the 

legal boundaries and their argument for free speech protections, even in cases of offensive 

speech. 

 

Conference Proceedings 
Yoder, J. A. (2018). Free speech vs. hate speech: Navigating the complexities. In Proceedings 

of the International Conference on Law and Society (pp. 45-67). Academic Press. 

Yoder discusses the complex legal, ethical, and social dynamics between freedom of speech 

and hate speech. This paper examines case studies and suggests strategies for legal systems to 

address the growing concerns over hate speech while respecting free expression. 

This sample bibliography includes a variety of sources, such as books, journal articles, 

reports, and online resources, to offer a balanced and comprehensive look at the topic. Ensure 

that you adjust the publication dates, authors, and other details to match the actual sources 

you are referencing. 

https://doi.org/10.2307/1229217
https://ec.europa.eu/info/publications/anti-racism-action-plan_en
https://www.ohchr.org/en/speeches/freedom-speech-and-hate-speech-human-rights-perspective
https://www.ohchr.org/en/speeches/freedom-speech-and-hate-speech-human-rights-perspective
https://www.aclu.org/issues/free-speech/hate-speech
https://www.aclu.org/issues/free-speech/hate-speech

